hat makes the [EDTX] so attractive to patent plaintiffs is the accumulated effect of several marginal advantages-particularly with respect to the relative timing of discovery deadlines, transfer decisions, and claim construction-that make it predictably expensive for accused infringers to defend patent suits filed in [EDTX] .").
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AFTER TC HEARTLAND 143 many non-practicing entities ("NPEs") or patent assertion entities ("PAEs"), a subclass of them being referred to as "patent trolls." 4 In many ways, due to the sheer volume of patent cases overseen, the Eastern District of Texas became in essence a specialized federal district patent court. 5 That is, an Article III district court that retains subject matter jurisdiction and expertise to hear patent cases, where appeals would go before the United States Court of Appeals for the Federal Circuit-the only appellate court that can hear patent appeals.
6 TC Heartland significantly affected venue rules on where plaintiffs could file patent suits. In the wake of its ruling, a new court-most likely the United States District Court for the District of Delaware, or perhaps the District Court for the Northern District of California or the Central District of California 7 -could become the new federal district patent court. However, due to the lack of resources, patent law expertise, patent trial court experience, and lack of a deep bench of judges as in the case of Delaware, these courts might be ill-suited as transferee courts receiving the brunt of the nation's patent cases. Furthermore, these courts, with the exception of the Northern and Central Districts of California, do not have Local Patent Rules. As a result, the District of Delaware and other courts that similarly do not have any special patent rules treat patent cases just like any other case involving federal civil litigation.
Most, if not all, potential transferee courts also lack many of the practices that the Eastern District of Texas ("EDTX") has developed to make the adjudication of patent cases more efficient, fair, and indepth. litigation more streamlined. Many academic commentators have recognized benefits from TC Heartland, such as halted forum shopping and a lower number of cases being filed in the EDTX. At the same time, attorneys can now learn from the EDTX's success in handling patent cases to prepare whichever next federal district court(s) will receive the mantle of the new "federal patent district court." That is also not to say that the EDTX will significantly lose its stature as one of the leading patent courts where the most patent cases are filed: recent predictions calculate that the court will remain within the top districts where patent cases will be heard, in part due to the court's above-described expertise.
12
This paper describes the key points from the holding of the TC Heartland case, and its relevance to the EDTX and the next potential federal patent district court that may emerge in the wake of its ruling. Part I includes an abbreviated discussion of the EDTX history. Part II summarizes the TC Heartland, with the aftermath briefly described. In Part III, an argument will be posited that any future district courts that may hold the title of a "federal district patent court" can learn several things about the EDTX in going forward. Part IV suggests various implementation schemes, with Part V being the conclusion and a summary of the proposals made in this paper. 15 See Kaleigh Rogers, The Small Town Judge Who Sees a Quarter of the Nation's Patent Cases, VICE: MOTHERBOARD (May 5, 2016), https://motherboard.vice.com/en_us/article/aek3pp/the-small-town-judge-whosees-a-quarter-of-the-nations-patent-cases ("'Marshall doesn't have a criminal docket to speak of,' said Michael Smith, an attorney in Marshall . . . . 'Because it's a rural division, there's not a US attorney's office here. There's not a jail here. Less than 10 percent of the cases in Marshall are criminal cases, which is very unusual for a district court, and that is why the patent docket started here 23 years ago.'"). 16 Id. as Marshall's sitting federal district judge, T. John Ward brought the Local Patent Rules from the NDCA to the EDTX. 18 The rules were designed to help the NDCA manage active patent cases, but they ended speeding up the administration of patent cases in Marshall significantly-and the EDTX became known as the "rocket docket" amongst patent litigation practitioners because of the lightning quick time-to-trial. 19 When Leonard Davis, another District Judge in nearby Tyler, Texas (roughly an hour's drive from Marshall) joined the EDTX bench in 2002, the patent rocket docket was in full swing. The rapidfire pace of patent trials and the efficiency with which Judge Ward, Judge Davis, Magistrate Judges Charles Everingham and John Love were able to handle technically complex pre-trial procedures was impressive to say the least. All handled technically complex pre-trial procedures such as Markman claim construction hearings, a multitude of complex patent motions, and tried a new patent case every few weeks. The EDTX also became attractive to NPEs, PAEs 20 and "patent trolls"-entities that do not make any products but simply file patents and sue parties with them. These entities preferred the low discovery costs and breakneck speed of patent trials afforded by the EDTX Local Patent Rules.
Soon, patentee plaintiffs-including various NPE/PAE/patent trolls-were winning large, multi-million-dollar verdicts, leading to the perception of Marshall and the EDTX forming a plaintiffon intellectual property litigation nationally."). Professor Mark Lemley also comments, "[Judge Whyte] was the moving force behind both the Patent Local Rules and the Model Patent Jury Instructions, two efforts pioneered here in the Northern District of California that the rest of the country has since sought to emulate." Id.
18 Rogers, supra note 15. 19 See Id. ("[Judge T. John Ward adopted] the Northern District of California's patent rules. He hoped it would allow for the patent cases to be settled more quickly so they would be less of a burden . . . . In reality, these changes had the opposite effect. In California, the rules help busy courts tread water. In sleepy Marshall, the efficient rules, which require filing documents under a certain timetable and limiting the number of document pages, meant cases could be settled in less than two years, garnering it the nickname 'the rocket docket. ' arguably amended the meaning of "resides" by stating that "[e]xcept as otherwise provided by law" and "[f]or all venue purposes," a corporation "shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court's personal jurisdiction with respect to the civil action in question." 32 Basically, a mass of patent plaintiffs could file patent suits in the EDTX by establishing personal jurisdiction in Marshall or Tyler or nearby. Plaintiffs often accomplished this by opening "fake offices" that manufactured personal jurisdiction for the purposes of venue. 33 The Federal Circuit, in the interim appellate review of TC Heartland, actually affirmed this interpretation of the above two venue statutes and stated that it was valid law. 34 In other words, plaintiffs could sue defendants anywhere they could establish personal jurisdiction, and hence the EDTX counted. However, the Supreme Court overruled the Federal Circuit and declared that for venue purposes in all patent cases, "resides" is interpreted as place of incorporation. As a consequence, many patent cases may shift venue to Delaware, because numerous companies have incorporated in that state.
In The Supreme Court held that, as applied to domestic corporations, "reside[nce]" in § 1400(b) refers only to the state of incorporation. 38 The amendments to § 1391 did not modify the meaning of § 1400(b) as interpreted by Fourco. The Supreme Court also held that:
(a) The venue provision of the Judiciary Act of 1789 covered patent cases as well as other civil suits. 39 In 1897, Congress enacted a patent-specific venue statute. 40 This new statute permitted suit in the district of which the defendant was an "inhabitant" or in which the defendant both maintained a "regular and established place of business" and committed an act of infringement. A corporation at that time was understood to "inhabit" only the State of incorporation. This Court addressed the scope of § 1400(b)'s predecessor in Stonite, concluding that it constituted "the exclusive provision controlling venue in patent infringement proceedings" and thus was not supplemented or modified by the general venue provisions. 41 In 1948, Congress recodified the patent venue statute as § 1400(b). That provision, which remains unaltered today, uses "resides" instead of "inhabit [s] ." At the same time, Congress also enacted the general venue statute, § 1391, which defined "residence" for corporate defendants. In Fourco, the U.S. Supreme 37 TC Heartland, 1317 S. Ct. at 1517-18. 38 
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AFTER TC HEARTLAND 153 addition of the word "all" to the already comprehensive provision does not suggest that Congress intended the Court to reconsider its decision in Fourco. Arguments based on this language read weaker now than when the Court rejected them in Fourco. The Fourco Court held that § 1400(b) retained a meaning distinct from the default definition contained in § 1391(c), even though the latter, by its terms, included no exceptions. 48 The current version of § 1391 includes a saving clause, which expressly states that the provision does not apply when "otherwise provided by law," thus making explicit the qualification that the Fourco Court found implicit in the statute. Finally, no indication exists that Congress ratified the Federal Circuit's decision in VE Holding.
49

III. IN RE CRAY
A. The EDTX Case of Raytheon v. Cray
Following TC Heartland, the focus of venue in patent litigation was on the meaning of the phrase "regular and established place of business," as defined by the 1985 Federal Circuit case of In re Cordis. 50 In the In re Cordis case, the Federal Circuit stated that when analyzing the "regular and established place of business" requirement, "the appropriate inquiry is whether the corporate defendant does its business in that district through a permanent and continuous presence" and not "whether it has a fixed physical presence in the sense of a formal office or store." 51 In an EDTX case that shortly followed the TC Heartland ruling, Raytheon Co. v. Cray, Inc., Judge Gilstrap held that venue was proper under the holding of In re Cordis. 52 Judge Gilstrap created and utilized a fourpart test "gleaned from prior courts and adapted to apply in the modern era" as a tailored "totality of the circumstances" approach to venue, "guided by the important goal of administrative 48 simplicity" to gauge whether a defendant had a "regular and established place of business." 53 The four factors are:
1) Physical Presence-The extent to which a defendant has a physical presence in the district, including but not limited to property, inventory, infrastructure or people. 54 2) Defendant's Representations-The extent to which a defendant represents, internally or externally, that it has a presence in the district. 55 3) Benefits Received-The extent to which a defendant derives benefits from its presence in the district, including but not limited to sales revenue. 56 4) Targeted Interactions with the District-The extent to which a defendant interacts in a targeted way with existing or potential customers, consumers, users, or entities within a district, including but not limited to through localized customer support, ongoing contractual relationships, or targeted marketing efforts. 57 
B. Related District of Delaware Cases
Chief Judge Leonard Stark of the District of Delaware also reached a similar conclusion in applying the In re Cordis holding to venue in two cases. 58 Notably, in the Boston Scientific opinion, Judge Stark cited In re Cordis to hold that analyzing whether a defendant has a "regular and established place of business" requires 2018]
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"a fact intensive inquiry focused on whether the defendant does business in this District through a permanent and continuous presence here." 59 In the Mylan opinion, Judge Stark ordered further discovery after he was unable to determine whether Mylan had a regular and established place of business in Delaware. Intensive discovery was necessary in this case even though "Mylan's business model is in large part predicated upon participating in a large amount of litigation" involving drug patents that frequently take place in the District of Delaware. 62 Briefing closed for the motion to transfer on June 22 and on June 26, and the case was reassigned to Judge Gilstrap. On June 29, 2017, Judge Gilstrap denied Cray's motion to transfer, which resulted in the abovediscussed opinion. 63 On July 14, Cray filed a petition for a writ of mandamus with the Federal Circuit and on July 18, Judge Gilstrap stayed the case sua sponte. When determining venue and interpreting the language "where the defendant . . . has a regular and established place of business" under 28 U.S.C. § 1400(b) the Federal Circuit held that: (1) there must be a physical place in the district; (2) it must be a regular and established place of business; and (3) it must be the place of the defendant. 65 Each of the three prongs are addressed in turn.
D. The In Re Cray Federal Circuit Writ of Mandamus Order
1) First Requirement-Physical Place in The District
The first requirement requires there "must be a physical place in the district": specifically, "[t]he statute [1400(b)] thus cannot be read to refer merely to a virtual space or to electronic communications from one person to another" and while the "place" need not be a "fixed physical presence in the sense of a formal office or store" there "must still be a physical, geographical location in the district from which the business of the defendant is carried out." The second requirement requires the place "must be a regular and established place of business" and that while a business can certainly move its location, it must for a meaningful time period be stable, established. . . .
[I]f an employee can move his or her home out of the district at his or her own instigation, without the approval of the defendant, that would cut against the employee's home being considered a place of business of the defendant. The third requirement that the "regular and established place of business" must be "the place of the defendant" was also vital to the Federal Circuit's holding because the facts did not support a finding that the home of Harless was a "regular and established place of business" of Cray. "The fact that Cray allowed its employees to work from the [EDTX] is insufficient."
74 There is also no indication that Cray owns, leases, or rents any portion of the home of Mr. Harless in the EDTX. The Federal Circuit also distinguished the present facts from the facts of In re Cordis, where Cordis was dependent on employees being physically present in the district, yet all administrative support and reimbursements for Cray's employees were provided from outside the EDTX. 75 The Federal Circuit then concluded that its decision was consistent with other venue decisions from the Seventh and Fourth Circuits. 76 After In re Cray, the Federal Circuit development on an indirectly related patent venue jurisprudence was In re Micron Technology, which held TC Heartland constituted an intervening change in the law by changing "controlling law in the relevant 71 However, as some commentators suggest, TC Heartland will not end EDTX's influence over patent law or as a top patent venue. There are still benefits to litigating in EDTX by virtue of the now lighter docket, greater resources for efficiently handling legitimate cases, and fewer meritless cases filed by plaintiffs in bulk to extract settlements. The EDTX has more time to concentrate on a broader array of different types of lawsuits. 83 As a result it is likely to remain the second most selected venue for patent case filings after the District of Delaware. The EDTX will still lead patent jurisprudence without showing the overwhelming dominance it has had in the past decade. However, considering how over-burdened with patent cases the EDTX was, that may be a good thing for patent litigation across the country.
V. SUGGESTED FRAMEWORK
Whirlpool's amicus brief for TC Heartland, summarizes many of the benefits that the EDTX possesses for both patent plaintiffs and defendants:
Whirlpool's experience as both a plaintiff and a defendant is that patent practice in the Eastern District of Texas is neither abusive nor unreasonable. While 'patent trolls' seeking nuisance value settlements no doubt file cases there, it is also an attractive venue for serious litigants looking to resolve meritorious claims. The reasons are not abusive: the judges are experienced with patent law, the local patent rules are predictable, and cases proceed to trial without undue delay. Whirlpool's water filter patent litigation does not display any of the hallmarks of abuse emphasized in the briefing before this Court, yet Whirlpool has benefited from the experience, predictability, and speed offered by the Eastern District of Texas.
84
EDTX is still a preferred District for patent defendants who are sued because of the knowledge and expertise of the EDTX, where the cases get resolved as meritoriously as possible. Experience, predictability, and speed are three hallmarks that the next federal patent district court should strive for in handling the majority of the nation's patent cases transferred its way.
A. Experience
Experience is established not only through the number of patent cases a judge hears, but also through the types of judicial law clerks the judge hires. By hiring law clerks with technical, scientific, or engineering degrees and significant patent litigation experience, judges in future federal patent district courts can gain knowledge to better handle complex patent cases. They also can consult with experienced clerks in drafting, researching, and writing optimal orders. By seeking out clerks with significant patent law experience as well as technical backgrounds, future federal patent district court judges will be able to speed up their understanding of patent law, and therefore make the adjudication of patent cases more efficient. In addition, promoting a cultural tradition of judicial law clerks with 84 Brief of Amicus Curiae Whirlpool Corp. adopting Local Patent Rules. Adoption of these rules not only makes adjudication and administration of patent cases more efficient, but also pressures the parties to settle or only bring meritorious cases. Local Patent Rules also contribute to both the predictability and experience prong because they help judges make consistent rulings at a faster rate. Future federal district patent courts should also use procedures designed to increase the speed of patent cases such as holding monthly group scheduling conferences or standing orders on specific procedures within patent law, say motions having to do with a specific statute such as 35 U.S.C. § 101.
CONCLUSION
Attorneys can derive a variety of lessons from the EDTX to make future federal district patent courts more efficient, predictable and faster. TC Heartland may change the nature of filing suits, but should not change how a district court can continually improve in becoming a desired federal district patent court where parties wish to file patent cases, or a court that actively promotes and leads development of both procedural and substantive patent law across the nation.
